CHAPTER XXVIII.

CONVEYANCE OF LAND BY EXECUTOR UNDER
REGISTERED BUT UNPROVED WILL*

In my comment (a) on Re National Trust Co. and Mendel-
son (b) I ventured to suggest that the decision was so ques-
tionable on principle and authority that the point should be
reconsidered by an appellate court. In that case, on an appli-
cation under the Vendors and Purchasers Act, R.S.O. 1937, c.
168, a purchaser was compelled to accept a conveyance of land
in Ontario from an executor under a Quebec notarial will which
had neither been admitted to probate nor resealed in Ontario.
The result was reached, it is submitted, by an unjustified ex-
tension of the alleged principle that an executor takes not under
the probate, but under the will. In the case of Re Pickles and
Johnson (\c)f also on an application under the Vendors and
Purchasers Act, Fisher J.A, compelled a purchaser to accept a
conveyance from an executor under an Ontario will not ad-
mitted to probate in Ontario or elsewhere. The decision obvi-
ously creates a serious danger, and the result was reached, it is
submitted, by an unjustified construction of certain provisions
of the Registry Act, R.S.O. 1937, c. 170. Reliance was placed
chiefly upon the decision of Middleton J*A. in Re Hollwey and
Adams (d), but in that case the conveyance in question was
made by the devisees under a registered but unproved will, long
after the expiration of three years from the testator's death, and
consequently after the land had become vested in the devisees

*This chapter reproduces a comment published (1942), 20 Can-
adian Bar Review 454-459.

(a)   See chapter 27.

(b)   [1941] O.W.N. 435, [1942] 1 D.L.R. 438.

(c)   [1942]  O.R. 246, [1942] 2 D.L.R. 653.    See also a further
comment on this case by C. A. W[right]  (1942), 20 Can. Bar Rev.
459.

(d)   (1926), 58 O.L.R. 507, [1926] 2 D.L.R. 960; cf. Re Dennis
and Lindsay (1927), 61 O.L.R. 228, [1927] 4 D.L.R. 848, in which
it was held that a conveyance made, more than two years after the
owner's death, by the persons beneficially entitled on intestacy, be-
came fully effective by the vesting of the land in the grantors three
years after the death under the Devolution of Estates Act.   In 1927,
when application was made to a court, twenty years after the death,
it might safely be assumed that there was no will.